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BOOK 34
VIRGINIA:

At a regular meeting of the Board of Supervisors of Amherst County and held at the Administration Building thereof on Tuesday, the 20th of May 2014, at 7:00 p.m. at which the following members were present and absent:

BOARD OF SUPERVISORS:


PRESENT:
Mr. D. Pugh


ABSENT:
Mr. R. Curd



Ms. C. Tucker




Mr. D. Kidd




Mr. J. Marks
Mr. D. Kidd, Chairman, called the meeting to order.

Mr. J. Marks led in the invocation and pledge of allegiance.

IN RE:  APPROVAL OF AGENDA

Mr. D. Kidd requested to amend the closed session, Item 14 to move (a) to (c) and change it to pursuant to the personnel exemption at §2.2-3711 (A)(1) of the Code of Virginia to discuss the retirement of the County Administrator and recruitment of a County Administrator;  add as (a) pursuant to the authority at §2.2-3711 (A)(3) of the Code of Virginia to discuss the acquisition of real property, where discussion in open session would adversely affect the County’s bargaining position or negotiating strategy, and add as (b) pursuant to the authority at §2.2-3711 (A)(7) of the Code of Virginia to consult with the County Attorney regarding specific legal matters pertaining County responses to FOIA requests, which matters require the provision of legal advice by the County Attorney.
Mr. C. Monday requested item VI (a) be deleted since Mr. Collins could not be present.
On motion of Mr. J. Marks, and with the following vote, the Board approved the agenda as amended:
I. Call to Order

II. Invocation and Pledge of Allegiance

III. Approval of Agenda

IV. Citizen Comments (Citizen Speakers shall speak once to an issue and confine their remarks to the question before the Board.  Citizen Speakers should avoid repetition insofar as possible and limit their comments to three (3) minutes.)

V. Public Hearings

a. The Virginia Department of Transportation and the Amherst County Board of Supervisors, in accordance with Section 33.1-70.01 of the Code of Virginia, will conduct a joint public hearing to receive public comment on the proposed Secondary Six-Year Plan for Fiscal Years 2015 through 2020 in Amherst County and on the Secondary System Construction Budget for Fiscal Year 2015.

b. The Amherst County School Board has two vacancies, District 1 and District 3 with a four year term to expire on June 30, 2018.  The Amherst County Board of Supervisors will hold a public hearing, Tuesday, May 20, 2014, at 7:00 p.m., in the Administration Building, 153 Washington Street, to receive public comment on the appointment to the Amherst County School Board.
1. District 1 Letters of Interest:
a. Margaret Morton – Not seeking reappointment
b. Oliver McDowell
c. William “Mike” Henderson
2. District 3 Letters of Interest:
a. Jones H. Stanley – Seeking reappointment

b. Edward Olivares

3. Out-of-District Letters of Interest:

a. David N. Clay (District 2)

c. Ordinance No. 2014-0005:  Amending sections 703 and 705, specifically subsections 703.02 and 705.02 of Appendix A to the Code of the County of Amherst, to clarify that townhouses are not by right uses in the limited residential district (R-1) and are distinct uses that are permissible by right in the multifamily residential district (R-3).

d. Ordinance No. 2014-0006:  Adding subsection 1003.06 to section 1003 of Appendix A to the Code of the County of Amherst, to provide that the existence of delinquent charges shall render certain zoning permit applications incomplete.

e. Ordinance No. 2014-0007:   Amending section 302 by adding a definition, and amending sections 702, 706, 707, and 708, specifically subsections 702.03, 706.03, 707.02, and 708.02, of Appendix A to the Code of the County of Amherst, to define breweries and establish them as a permitted use in the general commercial and industrial districts, and as a special exception use in the agricultural residential and village center districts.

f. Ordinance No. 2014-0008: Repealing Articles VII and VIII in Chapter 4 and replacing the provisions contained in those Articles by adding a new Article V to Chapter 10 of the Amherst County Code.  This ordinance moves the provisions governing weeds, garbage, and refuse from Chapter 4 (Building Regulations) to Chapter 10 (Offenses and Miscellaneous Provisions), modifies the provisions to clarify their meaning and simplify enforcement, lowers the notice period for garbage from 10 days to three days, adds new provisions relating to occupied properties that the County can enforce beginning July 1, 2014, and consolidates responsibility for enforcement of these Code provisions in the Sheriff’s Office. The ordinance eliminates criminal penalties and establishes the maximum civil penalties permissible under State Code. The ordinance amends Section14-9 of the Amherst County Code to make internal references to County Code consistent with the changes made by this ordinance.

g. Ordinance No. 2014-0009:  Clarifying the definitions of drug and alcohol treatment facilities and amending the provision governing uses in a shopping center.  The ordinance amends the name and existing definition of “clinics and medical offices”, amends the definition of “substance abuse treatment facility”, and adds a definition of “substance abuse treatment clinic” to describe a facility that provides services solely on an outpatient basis.  The ordinance authorizes substance abuse treatment clinics as a special exception use in the general commercial (B-2) district.  The ordinance eliminates the undefined use “medical facilities” from the permitted uses in a shopping center and adds the defined use “medical clinic or office” as a permitted use in shopping centers.  The ordinance adds churches, community centers, and day care centers as permitted uses in shopping centers.  The ordinance defines “health club” and adds it as a permitted use in shopping centers.  The ordinance eliminates “Other compatible uses approved by the board of supervisors” as a permitted use in a shopping center and establishes as a special exception use any use which the zoning administrator determines is consistent with the statement of intent for a shopping center and is of the same general character as a permitted use for a shopping center.

h. Ordinance 2014-0010:  Amending Article VI of Chapter 4 of the Amherst County Code, containing provisions governing the abatement of public nuisances.  The ordinance eliminates criminal sanctions in favor of civil actions, changes the date by which a hearing must be requested from 48 hours prior to the abatement date to five business days after issuance of a notice of abatement, and authorizes the Sheriff to enforce against nuisances.

i. Ordinance 2014-0011: Establishing authority for the County to recover the costs of cleaning up a methamphetamine lab from persons convicted of manufacturing methamphetamine, making technical corrections to other provisions contained in the same article, and repealing Article III of Chapter 10 of the Amherst County Code because it contains provisions duplicative of those in Chapter 11.5.

VI. Special Presentations

a. Chris Collins, Regional Director for U.S. Senator Tim Kaine’s Office 

b. EDA – Lee Cobb

1. Request from Englander Stove

2. Lowe’s Incentives for Calendar Years 2011 and 2012

c. Virginia Retirement Employer’s Rate-Language in the 2013 Appropriations Act, Item 468 (H) – Brenda Campbell

d. Emergency Services Council (ESC) By-Law Amendments – Gary Roakes

VII. Consent Agenda

a. Appropriations

VIII. Deputy County Administrator

a. Public Safety Building

b. Public Safety Building Stairway

IX. County Attorney’s Reports

a. James River Heritage Trail Access Agreement

X. Board of Supervisors Items for Discussion

a. Second Stage/Amherst

b. Capital Expenditures for non-County Departments

c. Slogan

XI. Departmental Reports

a. Building Department  - April 2014 Report

b. Planning/Zoning – April 2014 Report

c. Amherst County Service Authority – Nextel Cell Tower Deactivation at the Price’s Store Water Tank Site

d. Accounting – Budgetary Transfers

XII. Citizen Comments (Citizen Speakers shall speak once to an issue and confine their remarks to the question before the Board.  Citizen Speakers should avoid repetition insofar as possible and limit their comments to three (3) minutes.)

XIII. Matters from Members of the Board of Supervisors

XIV. Closed Sessions

a. Pursuant to the authority at §2.2-3711 (A)(3) of the Code of Virginia to discuss the acquisition of real property, where discussion in open session would adversely affect the County’s bargaining position or negotiating strategy.
b. Pursuant to the authority at §2.2-3711 (A)(7) of the Code of Virginia to consult with the County Attorney regarding specific legal matters pertaining County responses to FOIA requests, which matters require the provision of legal advice by the County Attorney.
c. Pursuant to the personnel exemption at §2.2-3711 (A)(1) of the Code of Virginia to discuss the retirement of the County Administrator and recruitment of a County Administrator.
XV. Adjourn

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks
NAY:

NONE
ABSENT:
Mr. R. Curd
IN RE:   CITIZEN COMMENTS

Mr. John Ballard, Gladstone, spoke regarding Banton Lane being added to VDOT list for hard surfacing.
Mr. Frank Campbell, Madison Heights, spoke regarding Ordinance 2014-0008.

Mr. Jones Stanley, Monroe, spoke regarding his School Board term.

Ms. Miriam Garner, Madison Heights, request to serve on the School Board.

There was a Board discussion.

It was determined Ms. Garner resides in District 4.

Mr. Edward Olivares, Monroe, requested to be appointed to the School Board.

There were no other speakers.
IN RE:  PUBLIC HEARING VDOT SECONDARY SIX-YEAR PLAN AND SECONDARY CONSTRUCTION BUDGET
Mr. D. Austin presented the proposed plan to the Board and answered Board questions.

There was a Board discussion.

Mr. D. Kidd called the public hearing to order.

Ms. Diana Marks, requested Campbell’s Mill Road be added to the list of roads to be paved.
Ms. Serenity Smiles, requested Campbell’s Mill Road be paved.
There were no other speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. D. Kidd moved to move Banton Lane up between Strobe Mountain Road and Braxton Ridge Road on the plan.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

VDOT will present a revised plan at the June 3, 2014 meeting for adoption by the Board.

IN RE:  PUBLIC HEARING SCHOOL BOARD VACANCIES
Mr. D. Kidd called the public hearing to order.

Mr. Les Irvin, Madison Heights, spoke in support of Mike Henderson and stated that Mr. Stanley should not be re-appointed.

There were no other speakers.

Mr. D. Kidd closed the public hearing.
BOARD OF SUPERVISORS ACTION:

Board consensus was to hold interviews on Tuesday, June 3, 2014 and make appointments on June 17, 2014.
IN RE:  PUBLIC HEARING – ORDINANCE 2014-0005
Mr. A. Mitchell provided information to the Board.
Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. J. Marks moved to adopt Ordinance 2014-0005.

Amherst County Board of Supervisors

County Ordinance No. 2014-0005

AN ORDINANCE, NO. 2014-0005

Amending sections 703 and 705, specifically subsections 703.02 and 705.02 of Appendix A to the Code of the County of Amherst, to clarify that townhouses are not by right uses in the limited residential district (R-1) and are distinct uses that are permissible by right in the multifamily residential district (R-3).   

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Planning Commission, April 3, 2014

PUBLIC HEARING: Planning Commission, April 17, 2014

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§1.
That §§ 703 and 705, specifically subsections 703.02 and 705.02 of Appendix A to the Code of the County of Amherst be and hereby are amended, as follows:

703.02. Permitted uses. Within the Limited Residential District R-1 the following uses are permitted: 

1.  Single-family dwellings, other than townhouses subject to Section 912, that are built in accordance with the Virginia Statewide Building Code. 

2.  Accessory structures.

3.  Home occupations, so long as the following criteria are met, are permitted: no outside storage, no signage, no employees or customers may come to the property, no increase in neighborhood traffic or change in type of traffic may occur. 

4.  Utilities that are for the purpose of serving the community, not merely for transferring the utility through the community; including but not limited to sewer, water, gas, electricity, cable television, telephone. 

5.  Public streets.

6.  Personal wireless service facilities as provided in Section 919.

7.  Group home. The zoning administrator may impose conditions on group homes to ensure their compatibility with other permitted uses; however, such conditions shall not be more restrictive than those imposed on residences occupied by persons related by blood, marriage, or adoption. 

8.  Family day home which serves no more than five (5) children. The zoning administrator may impose conditions on such family day homes to ensure their compatibility with other permitted uses; however, such conditions shall not be more restrictive than those imposed on residences occupied by persons related by blood, marriage, or adoption. 

9.  Temporary family health care structure. Such structures shall not require a special use permit or be subjected to any other local requirements beyond those imposed upon other authorized accessory structures, except as follows: 

a. Any person proposing to install a temporary family health care structure shall first obtain a zoning permit from the county. The county may not withhold such permit if the applicant provides sufficient proof of compliance with the requirements of this section. 

b. Placing the temporary family health care structure on a permanent foundation shall not be required or permitted. 

c. Any temporary family health care structure shall be removed within thirty (30) days after which the mentally or physically impaired person is no longer receiving or is no longer in need of the caregiver's assistance. 

d. The county may require that the applicant provide evidence of compliance with this section on an annual basis as long as the temporary family health care structure remains on the property. Such evidence may involve the inspection by the county of the temporary family health care structure at reasonable times convenient to the caregiver, not limited to any annual compliance confirmation. 

e. Any temporary family health care structure installed pursuant to this section may be required to connect to any water, sewer, and electric utilities that are serving the primary residence on the property and shall comply with all applicable requirements of the Virginia Department of Health. 

f. No signage advertising or otherwise promoting the existence of the structure shall be permitted either on the exterior of the temporary family health care structure or elsewhere on the property. 

705.01. Intent of the R-3 Multi-Family Residential District. To maximize the use of available public sewer and water and roads by allowing dense developments. 

705.02. Permitted uses. Within the Multi-family Residential District R-3, the following uses are permitted: 

1.  Those allowed in R-1 and R-2.

2.  Multi-family dwellings as provided in Sections 906, 911 or 912.

3.  Townhouses, as provided in Section 912.

§2.
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.






  

         








___________________________________








Donald W. Kidd, Chairman








Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC HEARING – ORDINANCE 2014-0006
Mr. A. Mitchell provided information to the Board.

Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. D. Pugh moved to adopt Ordinance 2014-0006.

Amherst County Board of Supervisors

County Ordinance No. 2014-0006

AN ORDINANCE, NO. 2014-0006

Adding subsection 1003.06 to section 1003 of Appendix A to the Code of the County of Amherst, to provide that the existence of delinquent charges shall render certain zoning permit applications incomplete.

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Planning Commission, April 3, 2014

PUBLIC HEARING: Planning Commission, April 17, 2014

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:


§ 1.
That subsection 1003.06, Delinquent charges, be and hereby is added to §1003 of Appendix A to the Code of the County of Amherst, as follows:

1003.06.  Delinquent charges.

Applications for a special exception permit, variance, rezoning, or land disturbing permit, including erosion and sediment control permits, shall be considered incomplete if any of the following charges associated with the subject property are unpaid:

1.  Real estate taxes.

2.  Personal property taxes.

3.  Business taxes.

§2.
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.






  

         









___________________________________








Donald W. Kidd, Chairman








Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC HEARING – ORDINANCE 2014-0007
Mr. A. Mitchell presented the ordinance to the Board.

Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Ms. C. Tucker moved to adopt Ordinance 2014-0007.

Amherst County Board of Supervisors

County Ordinance No. 2014-0007

AN ORDINANCE, NO. 2014-0007

Amending section 302 by adding a definition, and amending sections 702, 706, 707, and 708, specifically subsections 702.03, 706.03, 707.02, and 708.02, of Appendix A to the Code of the County of Amherst, to define breweries and establish them as a permitted use in the general commercial and industrial districts, and as a special exception use in the agricultural residential and village center districts.   

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Planning Commission, April 3, 2014

PUBLIC HEARING: Planning Commission, April 17, 2014

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§1.
That § 302 of Appendix A to the Code of the County of Amherst be and hereby is amended by the addition of a single definition after the existing definition of “Boat”, as follows:

Sec. 302. Specific definitions. 

Brewery. A facility for the production and packaging of beverages of low alcoholic content for distribution, retail, or wholesale, on or off premise. The development may include other uses such as a restaurant as otherwise allowed in the zoning district.

§2.
That §§ 702, 706, 707, and 708, specifically subsections 702.03, 706.03, 707.02, and 708.02, of Appendix A to the Code of the County of Amherst be and hereby are amended, as follows:

702.03. Special exceptions (Agricultural Residential District - A-1 zone). 

1. Public entertainment.

2. Schools.

3. Saw mills.

4. Pallet manufacturing.

5. Wood yards.

6. Feed mills.

7. Truck business.

8. Churches and related facilities.

9. Signs as provided in Section 907. 

10. Planned unit developments.

11. Short-term tourist rental of dwelling.

12. Machinery sales and service.

13. Storage of biosolids as provided in Section 917. 

14. Mineral extraction per Section 910. 

15. Small wind energy systems as provided in Section 918. 

16. Substance abuse treatment facility.

17. Off-site directional signs compliant with the requirements of Section 907.04.

18. Any other use which the planning director determines is consistent with the statement of intent for this district and is of the same general character as special exception uses in this district. 

19. Personal wireless service facilities as provided in Section 919.
20.  Breweries.

706.03. Special exceptions (Village Center District - V-1 zone): 

1. Signs for uses not specified in the permitted use section and as provided for in Section 907. 

2. Cemeteries.

3. Private clubs.

4. Civic organization meeting facilities.

5. Parks and recreational facilities where land is owned privately.

6. Professional offices.

7. Restaurants.

8. Manufactured homes.

9. Dual use structure limited to a single-family dwelling use and a business use.

10. Nursing homes and assisted living facilities.

11. Machine shops.

12. Short-term tourist rental of dwelling.

13. Off-site directional signs compliant with the requirements of Section 907.04.

14. Above ground liquefied petroleum gas containers between one hundred twenty-five (125) gallons water capacity and two thousand (2,000) gallons water capacity, provided there is a distance of three (3) feet between other liquefied petroleum gas containers. Liquefied petroleum gas containers shall be set back twenty-five (25) feet from roads and lot lines of adjoining properties and fifty (50) feet from all structures and installed in a manner to reduce exposure and proximity to vehicular traffic. The board of supervisors may impose greater setbacks if above ground liquefied petroleum gas containers are located in close proximity to the following non-exhaustive list of land uses: dwellings, schools, churches, government facilities, or other uses in which higher densities of people gather. The board of supervisors may provide for a reduction in setbacks if engineered provisions are made for blast containment. All requirements shall be in accordance with Chapter 4, Article II, Section 4-27 of the Amherst County Code, as amended. 

15. Automobile service stations as provided in Section 902 herein. 

16. Day care centers.

17. Farm machinery display, sales and services.

18. Taxidermy.

19. Retail nurseries and greenhouses.

20. Museum.

21. Bed and breakfast.

22. Any other use which the planning director determines is consistent with the statement of intent for this district and is of the same general character as special exception uses in this district. 

23. Personal wireless services facilities as provided in Section 919;
24. Breweries.

707.02 Permitted uses. Within the General Commercial District B-2, the following uses are permitted: 

1. Accessory buildings and uses as provided in section 901 

2. Banks and savings and loan institutions;

3. Clinics and medical offices;

4. Clubs and lodges, fraternal, civic and patriotic;

5. Drug stores and other establishments for the filling of prescriptions and sale of pharmaceutical and similar supplies; 

6. Emergency services;

7. Food stores;

8. General convenience stores;

9.Newsstands;

10. Oil and gas exploration, extraction and production, provided the provisions of Sections 45.1-361.1 through 45.1-361.144, Code of Virginia, 1950, as amended, and the oil and gas rules and regulations promulgated by the Virginia Department of Labor and Industry are adhered to; 

11. Professional office buildings;

12. Public utilities such as poles, lines, transformers, pipes, meters and related or similar facilities; water sewer distribution lines; 

13. Retail nurseries and greenhouses;

14. Retail service stores such as bakeries, barber shops, beauty parlors, shoe shops, self-service laundries, and establishments for receiving and distributing articles for laundering, drying and dry cleaning; 

15. Signs as provided in section 907; 

16. U.S. Post Offices;

17. Wearing apparel stores;

18. Antique and gift shops;

19. Automobile service stations as provided in section 902; 

20. Cemeteries;

21. Churches, manses, parish houses and adjacent cemeteries;

22. Day care centers;

23. Garages, public;

24. Hardware stores;

25. Motels, motor hotels and motor inns;

26. Restaurants;

27. Schools;

28. School support facilities;

29. Shopping center, subject to restrictions of section 909; 

30. Shopping complex;

31. Single-family dwelling and a retail sales and/or service store within the same main structure, provided the single-family dwelling unit occupies fifty (50) percent or more of the structure; 

32. Telephone repeater substations, with no external antennas;

33. Car wash, provided that a paved area shall be located on the same lot for the storage of vehicles awaiting entrance to the washing process; 

34. Bakeries employing not more than ten (10) persons other than clerks and vehicle drivers;

35. Cabinet making shops;

36. Catering establishments;

37. Cold storage plants and frozen food lockers not including lard rendering and abattoirs;

38. Dry cleaning plants;

39. Funeral homes;

40. Furniture stores;

41. Printing plants and newspaper offices;

42. Radio and TV offices and studios;

43. Retail automotive parts stores;

44. Satellite dish antenna sales and service establishments;

45. Theaters, indoor;

46. Videotape sales and rental establishments;

47. Wholesale and jobbing establishments;

48. Bowling alleys, roller skating and ice skating rinks, billiard parlors, pool rooms, dance halls, game rooms, pinball parlors, electronic game centers, golf driving ranges and similar forms of amusement; 

49. Colleges;

50. Community centers;

51. Contractor facilities and storage yards and establishments for installation and servicing the following: air conditioning, electrical service, flooring, heating, interior decorating, painting, plumbing, roofing, steel erection, tiling or ventilating with all material stored entirely in buildings enclosed on all sides or with walls or fences, supplemented by plantings as may be prescribed by the board of supervisors; 

52. Dormitories;

53. Excavation contractor's facilities and yards for storage of equipment intended for off-site use; 

54. Feed and seed stores;

55. Golf driving range;

56. Kennels;

57. Light manufacturing, processing or packaging of products (including machine shops without punch presses) provided all operations are conducted in a building which shall not have any opening other than a stationary window within one hundred (100) feet of a residential, agricultural or a school district; shall not store or otherwise maintain any parts or waste material outside such building; and shall not create conditions of smoke, fumes, noise, odor or dust detrimental to health, safety or general welfare of the community; and shall be permanently screened from adjoining residential lots and districts by a wall, fence, evergreen hedge and/or other suitable enclosure of a minimum height of seven (7) feet at the original elevation of the property line; 

58. Pest exterminating businesses;

59. Public utilities: public water and sewer transmission lines, treatment facilities, and pumping stations; electrical power transmission lines and substations; oil and gas transmission pipelines and pumping stations; microwave and radio wave transmission and relay towers and substations; telephone exchange centers, offices, equipment storage, dispatch centers and warehouse facilities; 

60. Radio and TV transmission towers which are set back from any lot line at a distance equal to the maximum height of the tower above ground level; 

61. Radio and TV transmitters;

62. Sign manufacturing;

63. Truck stop;

64. Veterinary hospitals and clinics;

65. Libraries;

66. Public utilities;

67. Public streets;

68. Personal wireless service facilities as provided in section 919;

69. Short-term tourist rental of dwelling;

70.  Breweries.

708.02. Permitted uses. Within the Industrial District M-1, the following uses are permitted: 

1. All wholesalers;

2. Manufacturing, processing, fabricating, assembling, distributing or packaging of products;

3. Printing establishments;

4. Public utilities and all attendant structures necessary for transmission or storage;

5. Signs as provided in Section 907; 

6. Truck and freight facility;

7. Warehousing operations not open to the general public;

8. Utilities;

9. Public streets;

10. Personal wireless service facilities as provided in Section 919;

11.  Breweries.
§3.
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.






  

         








___________________________________








Donald W. Kidd, Chairman








Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC HEARING – ORDINANCE 2014-0008
Ms. E. Bowyer presented the ordinance to the Board.

Mr. D. Kidd called the public hearing to order.

Mr. Frank Campbell, Madison Heights, spoke in favor and voiced his concerns.
There were no additional speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. J. Marks moved to adopt Ordinance 2014-0008 as amended.

Amherst County Board of Supervisors

County Ordinance No. 2014-0008

AN ORDINANCE, NO. 2014-0008

Repealing Articles VII and VIII in Chapter 4 and replacing the provisions contained in those Articles by adding a new Article V to Chapter 10 of the Amherst County Code.  This ordinance moves the provisions governing weeds, garbage, and refuse from Chapter 4 (Building Regulations) to Chapter 10 (Offenses and Miscellaneous Provisions), modifies the provisions to clarify their meaning and simplify enforcement, lowers the notice period for garbage from 10 days to three days, adds new provisions relating to occupied properties that the County can enforce beginning July 1, 2014, and consolidates responsibility for enforcement of these Code provisions in the Sheriff’s Office. The ordinance eliminates criminal penalties and establishes the maximum civil penalties permissible under State Code. The ordinance amends Section14-9 of the Amherst County Code to make internal references to County Code consistent with the changes made by this ordinance.  

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§1.
That Article V, Abatement of Refuse, Garbage, and Weeds, consisting of §§ 10-70 through 10-90, be and hereby is added to Chapter 10, Offenses and Miscellaneous Provisions, of the Code of the County of Amherst, as follows:

ARTICLE V.  ABATEMENT OF REFUSE, GARBAGE, AND WEEDS 

Sec. 10-70. Authority for and purpose of article.

This article is enacted pursuant to the authority granted at Virginia Code § 15.2-901, for the purposes of promoting the general welfare of Amherst County and the safety, health, peace, good order, comfort, convenience and morale of its inhabitants. 

Sec. 10-71. Definitions.

The following definitions shall apply to these words when used in this article: 

Farming means the use of land for the production, cultivation, growing, harvesting or processing of (i) plants, whether horticultural, floricultural, viticultural, or silvicultural in nature, or (ii) livestock, poultry, or other animals.
Garbage means readily putrescible discarded materials composed of animal, vegetable, or other organic matter. 

Neglected property means property the Sheriff has determined is in violation of this article. 

Notice means such written notice of overgrown grassy areas, refuse, or weeds as the Sheriff may establish. 

Owner means the owner of any real property in the County, including but not limited to any person in possession thereof as an executor, administrator, trustee, guardian, or agent.    It shall not include any person occupying the property solely as a tenant or lessee.  

Property means any lot, premises, or tax map parcel comprising real property located within Amherst County.

Refuse means any trash, litter, abandoned personal property, or other debris. 

Sheriff means the Amherst County Sheriff or his designee.

Weeds means any plant, grass or other vegetation over twelve (12) inches in height.  It shall not include trees, ornamental shrubbery, vegetable and flower gardens, cultivated crops, or undisturbed woodland. 

Sec. 10-72.  Obligation to maintain property free of refuse, garbage, and weeds.

A.
All County property owners shall, within ten (10) days of the date of issuance of notice from the Sheriff pursuant to § 10-74, remove from their property and properly dispose of refuse.

B.
All County property owners shall, within three (3) days of the date of issuance of notice from the Sheriff pursuant to § 10-74, remove from their property and properly dispose of garbage.  If the Sheriff finds that an emergency exists in that the garbage poses an immediate and serious threat to the public health and welfare, he shall include that finding in the notice and the property owner shall thereafter have twenty-four (24) hours to dispose of the garbage. 

C.
All County property owners of vacant developed or undeveloped property, including property upon which buildings or other improvements are located, shall within ten (10) days of the date of issuance of notice from the Sheriff pursuant to § 10-74, cut back or wholly eradicate weeds.  

D.
Beginning July 1, 2014, all County property owners of occupied developed or undeveloped property, including property upon which buildings or other improvements are located, shall within ten (10) days of the date of issuance of notice from the Sheriff pursuant to § 10-74, cut back or wholly eradicate weeds.  

Sec. 10-73. Enforcement. 

A.
Upon receipt of a complaint regarding refuse, garbage, or weeds the Sheriff shall examine the subject property. If he determines that there exists on the property refuse, garbage, or weeds which constitute a public nuisance, he shall give the property owner notice as provided in § 10-74. 

B.
If the property owner does not remove the refuse or garbage, cut the weeds, or make other arrangements with the Sheriff within ten (10) calendar days of service pursuant to § 10-74, the Sheriff shall deem the property owner in violation of County Code and shall designate the property as "neglected property." 

C.
If the Sheriff deems the property owner in violation of County Code and designates the property as "neglected property," he may designate an agent to go onto the property and remove the refuse or garbage, or cut the weeds at the property owner's sole cost. Any invoices for such work shall be forwarded to the County Administrator for payment.  

Sec. 10-74. Notice to cut weeds or remove garbage or refuse.

A.
The Sheriff shall establish the form and content of notices issued under §10-73, and may make changes to such form and content from time to time as he may deem necessary.

B.
All notices shall be served either (i) by personal service, or (ii) by publication, posting, or certified mail, which procedures shall be deemed the equivalent of personal service. 

C.
If a property owner does not reside within the County and does not have an agent in the County upon whom notice can be served, notice may be served by sending the same by certified mail to the last-known address of the nonresident property owner, which address shall be that shown on the current real estate tax assessment records.  A copy of the notice also shall be posted on the front door of any house on the property, or if there is no house, in such other conspicuous place as the Sheriff may determine.

Sec. 10-75. Charges to owner.

A.
The Sheriff shall assess all costs incurred for removing the refuse or the garbage, or cutting the weeds, upon the property owner, including tipping fees required for disposition of the refuse at the County landfill. 

B.
In addition to the costs assessed upon the property owner for abatement under subsection A, there also shall be imposed (i) an administrative fee of $150 or 25 percent of the total abatement costs, whichever is less; however, in no event shall the fee be less than $25, and (ii) interest on any unpaid balance of the abatement cost and expenses accruing at a rate of ten (10) percent per annum from the date of assessment until paid.

C.
If the costs, fees, and interest have not been paid in full within fourteen (14) days of being assessed, the County Attorney shall file a lien for the amount of such costs, charges, and interest in the Amherst County Circuit Court. The lien shall indicate that interest continues to accrue until the lien is satisfied, and may be enforced in the same manner as a lien for unpaid County taxes.

Sec. 10-76. Civil penalties.

A.
Any property owner who is deemed in violation of County Code § 10-72 shall be subject to a civil penalty of $50 for the first violation, or violations arising from the same set of operative facts. 

B.
If within 12 months of the first finding of a violation the Sheriff finds the same property owner again in violation of County Code §10-72, based on new incidents not associated with the first violation, the property owner shall be subject to a civil penalty in the amount of $200. Each business day during which the same violation is found to exist shall constitute a separate offense and shall subject the property owner to an additional civil penalty of $200; except that in no event shall a series of specified violations arising from the same set of operative facts result in civil penalties that exceed a total of $3,000 in a 12-month period. 

C.
Such civil penalties shall be sought in addition to the charges that may be imposed pursuant to §10-75.

Sec. 10-77.  Civil action

A.
The County Attorney may file suit for the assessment and recovery of civil penalties, and may include in the requested relief the authority to establish a lien against the property in the amount of any civil penalties that are not paid within 30 days of entry of the Circuit Court order.  

B.
The requested relief also may include, in the County Attorney’s discretion, authority to sell the property to satisfy any liens established for (i) the civil penalties, and (ii) the charges imposed pursuant to § 10-75.  

Sec. 10-78.  Article not to apply.

A.
This article shall not apply to any property located within the corporate limits of the Town of Amherst.

B.
The provisions of subsections C and D of § 10-72 shall not apply to any property that is (i) outside the boundary of a platted subdivision, (ii) outside the boundary of any areas zoned for residential, business, commercial or industrial use, (iii) located in the A-1 Agricultural Residential District, or (iv) in active farming operation.

C.
This article shall not apply in cases where the Sheriff is pursuing criminal charges pursuant to Chapter 6 of Title 33.1 (§§ 33.1-344 et seq.) or Article 3 of Chapter 14 of Title 10.1 (§§ 10.1-1414 et seq.).

Sec. 10-79 – 10-90.  Reserved.

§2.
That § 14-9 of the Code of the County of Amherst, be and hereby is amended, as follows:

Sec. 14-9. Recovery fee. 

There shall be imposed upon any person chargeable with delinquent taxes and other delinquent charges, fees to cover the administrative costs and reasonable attorney's or collection agency's fees actually contracted for. The attorney's or collection agency's fees shall not exceed twenty (20) percent of the taxes or other charges so collected. The administrative costs shall be in addition to all penalties and interest, and shall not exceed thirty dollars ($30.00) for taxes or other charges collected subsequent to thirty (30) or more days after notice of delinquent taxes or charges pursuant to Code of Virginia, § 58.1-3919, but prior to the taking of judgment with respect to such delinquent taxes or charges, and thirty-five dollars ($35.00) for taxes or other charges collected subsequent to judgment. If the collection activity is to collect on a nuisance abatement lien (including, but not limited to, liens imposed pursuant to the Grass and Weed and Refuse Ordinances of this Code), the fee for administrative costs shall be one hundred fifty dollars ($150.00) or twenty-five (25) percent of the cost, whichever is less; however, in no event shall the fee be less than twenty-five dollars ($25.00).   If the collection is on a nuisance abatement lien, including a lien established pursuant to Amherst County Code § 10-75 or § 10-76, the fee for administrative costs shall be one hundred fifty dollars ($150) or twenty-five (25) percent of the cost of abatement, whichever is less; however, in no event shall the fee be less than twenty-five dollars ($25). 

§3.
That Article VII, Grass and Weed Control, consisting of §§ 4-146 through 4 -180 of Chapter 4 of the Amherst County Code is repealed, as follows:

ARTICLE VII.  GRASS AND WEED CONTROL

Sec. 4-146. Authority for and purpose of article.

This article is enacted pursuant to section 4-117 and Code of Virginia, § 15.1-11, in order to promote the general welfare of the county and the safety, health, peace, good order, comfort, convenience and morale of its inhabitants. 

Sec. 4-147. Definitions.

The following definitions shall apply to these words when used in this article: 

Code official shall mean the official who is charged with the administration and enforcement of this Code, or any duly authorized representative. 

Neglected property shall include any property which contains weeds that violate the provisions of this article and whose owner/occupant has failed to cut the weeds after receiving notice from the city. 

Owner shall mean and include the owner or occupant of any parcel of real estate, including but not limited to any person in possession thereof having charge thereof as an executor, administrator, trustee, guardian or agent, and the beneficiary of any easement or right of use thereof. 

Weeds shall include any plant, grass or other vegetation (herbaceous or woody) over twelve (12) inches in height, excluding trees, ornamental shrubbery, vegetable and flower gardens purposefully planted and maintained by the property owner or occupant free of weed hazard or nuisance, cultivated crops, or undisturbed woodland not otherwise in violation. 

Sec. 4-148. Prohibited growth.

It shall be unlawful for the owner or owners, occupant or occupants of any property, either vacant or developed, situated in a residential area of the county to allow weeds to reach a stage of growth wherein it causes a public nuisance as defined in section 4-116 of the County Code. 

Sec. 4-149. Violation.

Any owner or occupants coming under the provisions of this article who shall fail to cause such weeds, as defined in section 4-147, to be cut and/or removed from such property or premises within the time specified in the notice referred to in section 4-150 will be deemed to be in violation of this article. 

Sec. 4-150. Notice to cut, remove.

The owner or occupants of property situated in the county shall be, and are hereby, required to cut and/or remove all weeds as defined in section 4-147. It shall be the duty of the code official to serve notice on the owner or owners to cause such grass, weeds, other foreign growth to be cut and/or removed from the premises within ten (10) calendar days after notification. 

Sec. 4-151. Service of notice—Generally.

All notices to comply with the provisions of this article shall be served either by personal service, publication, posting or by certified mail and such procedures shall be deemed the equivalent of personal service. If the owner or owners of any unoccupied lot or premises is not a resident of the county and does not have an agent in the county upon whom notice can be served, notice may be given by sending the same by certified mail to the last-known address of the nonresident owner. The last-known address of the owner shall be that shown on the current real estate tax assessment books or current real estate tax assessment records. Nonresident owners shall also have ten (10) calendar days to comply with said directive. 

Sec. 4-152. Enforcement.

(a)
Citizens may contact the code official, who shall be responsible for enforcing the provisions of this article. The code official shall have the authority to delegate duties and powers to other appropriate agencies and individuals to assist in the enforcement of this article. Whenever the words "code official" are used in this article, they shall include all the agencies or individuals to which the code official delegates enforcement powers, except where the context clearly indicates a different meaning. 

(b)
The code official shall have the authority, whenever deemed appropriate, to have such weeds on property or on such portions of the property as deemed appropriate cut and/or removed and to restrict their future growth by the county's agents or employees, in which event, the costs and expenses thereof, shall be chargeable to and paid by the owner or owners of such property and may be collected by the city in the same manner as taxes and levies are collected and all unpaid costs and expenses shall constitute a lien against such property. 

Any owner may avoid any liability to the county provided abatement is completed prior to the initiation of the abatement process by the county's designated agent. 

Sec. 4-153. Application for removal of weeds.

(a)
Whenever any person believes that the provisions of this article are being violated, such person can make application to the code official and he shall examine the condition of the property described in such application. If the code official determines that the provisions of this article are being violated, the owner/occupant of the offending property shall be given notice as provided in section 4-150 of this article and shall be requested to remove the weeds from the property within ten (10) calendar days of the delivery or mailing of the notice. 

(b)
If the owner of the property cannot be found within the county after a reasonable search, notice shall be sent by registered mail, return receipt requested, to the last known address of the owner as provided in section 4-151 of this article and a copy of the notice shall be posted on the property in a conspicuous place and such procedures shall be deemed the equivalent of personal service. 

(c)
If the owner/occupant of the property does not cut the weeds within ten (10) calendar days of the delivery or mailing of the notice or within ten (10) calendar days of the posting of the notice, whichever period is greater, the code official shall declare the property to be "neglected property," and such designation shall remain in full force and effect until the owner gives the code official adequate assurances that the property will be properly maintained in regard to weeds in the future. 

(d)
Once the code official designates a parcel of property to be "neglected property," the person or organization that is contracted by the county to abate such nuisances shall be authorized to go onto the property as an agent of the county at the owner's sole cost and expense to cut, remove and restrict the future growth of the offending weeds. The agent shall be responsible for taking all precautions necessary to cut, remove and restrict the growth of offending weeds in a safe and proper manner. 

(e)
Neither the county, or its employees and officials, shall be liable for any damages or injuries caused by cutting, removing or restricting the future growth of weeds from a "neglected property" and shall not be liable for any damages, injuries or expenses incurred by any agent or any other person in cutting, removing or restricting the future growth of weeds. 

(f)
The provisions of this article shall not authorize an agent to enter onto property to remove trees or shrubbery unless the branches, limbs, or other parts of the trees or shrubbery extend or protrude onto private property in a manner which constitutes a danger to citizens or property or where the limbs or branches are likely to fall in such a manner as to endanger private citizens or property. If the code official determines that the trees or shrubbery constitute a danger to private citizens or property, the agent may be authorized to cut and remove such trees and shrubbery that have been designated for removal by the code official in accordance with the provisions of this article. 

Sec. 4-154. Costs of expenses chargeable to owner.

(a)
Cost and expenses incurred for abatement of nuisances shall be assessed upon the owner of the property. The assessment shall be collected by the county as taxes and levies are collected. Every charge authorized by this section with which the owner of any property shall have been assessed and which remains unpaid shall constitute a lien against such property. Included in every charge to the property owner in the abatement cost shall be an administrative service charge of twenty (20) percent of the abatement cost and interest on any unpaid balance of the abatement cost accruing at a rate of ten (10) percent per annum from date of the assessment until paid. 

(b)
With respect to all such accounts remaining unpaid fourteen (14) days after being assessed, the enforcement agent shall cause a notice of the lien of the special assessment prepared by the county attorney to be recorded in the clerk's office of the circuit court. The county attorney may take appropriate steps, including a personal or in rem suit or action, in the appropriate court to enforce the lien to satisfy the special assessment. 

Sec. 4-155. Penalty for violation of this article.

Violations of any provision of this article shall be punishable as follows: 

(a)
For a first offense within one (1) year, a class 4 misdemeanor.

(b)
For a second offense within one (1) year, a class 3 misdemeanor.

(c)
For a third offense within one (1) year, a class 2 misdemeanor.

Secs. 4-156—4-180. Reserved.

§4.
That Article VIII, Refuse, consisting of §§ 4-181 through 4-190, of Chapter 4 of the Amherst County Code is repealed, as follows:

ARTICLE VIII.  REFUSE

Sec. 4-181. Authority for and purpose of article.

This article is enacted pursuant to section 4-117 and Code of Virginia, § 15.1-11, in order to promote the general welfare of the County and the safety, health, peace, good order, comfort, convenience and morale of its inhabitants. 

Sec. 4-182. Definitions.

The following definitions shall apply to these words when used in this article: 

Code official shall mean the official who is charged with the administration and enforcement of this Code, or any duly authorized representative. 

Neglected property shall include any property which contains weeds that violate the provisions of this article and whose owner/occupant has failed to cut the weeds after receiving notice from the city. 

Owner shall mean and include the owner or occupant of any parcel of real estate, including but not limited to any person in possession thereof having charge thereof as an executor, administrator, trustee, guardian or agent, and the beneficiary of any easement or right of use thereof. 

Refuse shall mean any garbage, trash, litter, abandoned personal property, debris or other substances which might endanger the health or safety of persons other than the owner of the property on which such items are located. 

Sec. 4-183. Prohibited activity.

It shall be unlawful for the owner or owners, occupant or occupants of any property, either vacant or developed, situated in a residential area of the county to allow to remain out of doors any refuse on such lot or parcel which might endanger the health and safety of any person. Any owner who shall violate the provisions of this section shall be deemed guilty of a class 3 misdemeanor. 

Sec. 4-184. Violation.

Any owner or occupants coming under the provisions of this article who shall fail to cause such refuse, as defined in section 4-182, to be removed from such property or premises within the time specified in the notice referred to in section 4-185 will be deemed to be in violation of this article.

Sec. 4-185. Notice to remove.

The owner or occupants of property situated in the county shall be, and are hereby, required to remove all refuse as defined in section 4-182. It shall be the duty of the code official to serve notice on the owner or owners to cause such refuse to be removed from the premises within ten (10) calendar days after notification. 

Sec. 4-186. Service of notice—Generally.

All notices to comply with the provisions of this article shall be served either by personal service, publication, posting or by certified mail and such procedures shall be deemed the equivalent of personal service. If the owner or owners of any unoccupied lot or premises is not a resident of the county and does not have an agent in the county upon whom notice can be served, notice may be given by sending the same by certified mail to the last-known address of the nonresident owner. The last-known address of the owner shall be that shown on the current real estate tax assessment books or current real estate tax assessment records. Nonresident owners shall also have ten (10) calendar days to comply with said directive. 

Sec. 4-187. Enforcement.

(a)
Citizens may contact the code official, who shall be responsible for enforcing the provisions of this article. The code official shall have the authority to delegate duties and powers to other appropriate agencies and individuals to assist in the enforcement of this article. Whenever the words "code official" are used in this article, they shall include all the agencies or individuals to which the code official delegates enforcement powers, except where the context clearly indicates a different meaning. 

(b)
The code official shall have the authority, whenever deemed appropriate, to have such refuse on the property or on such portions of the property as deemed appropriate, removed by the county's agents or employees, in which event, the costs and expenses thereof, shall be chargeable to and paid by the owner or owners of such property and may be collected by the city in the same manner as taxes and levies are collected and all unpaid costs and expenses shall constitute a lien against such property. 

Any owner may avoid any liability to the county provided abatement is completed prior to the initiation of the abatement process by the county's designated agent. 

Sec. 4-188. Application for removal of refuse.

(a)
Whenever any person believes that the provisions of this article are being violated, such person can make application to the code official and he shall examine the condition of the property described in such application. If the code official determines that the provisions of this article are being violated, the owner/occupant of the offending property shall be given notice as provided in section 4-185 of this article and shall be requested to remove the refuse from the property within ten (10) calendar days of the delivery or mailing of the notice. 

(b)
If the owner of the property cannot be found within the county after a reasonable search, notice shall be sent by registered mail, return receipt requested, to the last known address of the owner as provided in section 4-186 of this article and a copy of the notice shall be posted on the property in a conspicuous place and such procedures shall be deemed the equivalent of personal service. 

(c)
If the owner/occupant of the property does not remove the refuse within ten (10) calendar days of the delivery or mailing of the notice or within ten (10) calendar days of the posting of the notice, whichever period is greater, the code official shall declare the property to be "neglected property," and such designation shall remain in full force and effect until the owner gives the code official adequate assurances that the property will be properly maintained in regard to refuse in the future. 

(d)
Once the code official designates a parcel of property to be "neglected property," the person or organization that is contracted by the county to abate such nuisances shall be authorized to go onto the property as an agent of the county at the owner's sole cost and expense to remove and properly dispose of the offending refuse. The agent shall be responsible for taking all precautions necessary to remove and dispose of the refuse in a safe and proper manner. 

(e)
Neither the county, or its employees and officials, shall be liable for any damages or injuries caused by removing refuse from a "neglected property" and shall not be liable for any damages, injuries or expenses incurred by any agent or any other person in removing said refuse. 

Sec. 4-189. Costs of expenses chargeable to owner.

(a)
Cost and expenses incurred for abatement of nuisances shall be assessed upon the owner of the property. The assessment shall be collected by the county as taxes and levies are collected. Every charge authorized by this section with which the owner of any property shall have been assessed and which remains unpaid shall constitute a lien against such property. Included in every charge to the property owner in the abatement cost shall be an administrative service charge of twenty (20) percent of the abatement cost and interest on any unpaid balance of the abatement cost accruing at a rate of ten (10) percent per annum from date of the assessment until paid. 

(b)
With respect to all such accounts remaining unpaid fourteen (14) days after being assessed, the enforcement agent shall cause a notice of the lien of the special assessment prepared by the county attorney to be recorded in the clerk's office of the circuit court. The county attorney may take appropriate steps, including a personal or in rem suit or action, in the appropriate court to enforce the lien to satisfy the special assessment. 

Sec. 4-190. Penalty for violation of this article.

Violations of any provision of this article shall be punishable as follows: 

(a)
For a first offense within one (1) year, a class 4 misdemeanor.

(b)
For a second offense within one (1) year, a class 3 misdemeanor.

(c)
For a third offense within one (1) year, a class 2 misdemeanor.

§5. 
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.
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IN RE:  PUBLIC HEARING – ORDINANCE 2014-0009
Mr. A. Mitchell presented the ordinance to the Board.

Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

Ms. E. Bowyer addressed Board questions.

BOARD OF SUPERVISORS ACTION

Mr. D. Pugh moved to adopt Ordinance 2014-0009.
Amherst County Board of Supervisors

County Ordinance No. 2014-0009

AN ORDINANCE, NO. 2014-0009

Clarifying the definitions of drug and alcohol treatment facilities and amending the provisions governing uses in a shopping center.  The ordinance amends the name and existing definition of “clinics and medical offices”, amends the definition of “substance abuse treatment facility”, and adds a definition of “substance abuse treatment clinic” to describe a facility that provides services solely on an outpatient basis.  The ordinance authorizes substance abuse treatment clinics as a special exception use in the general commercial (B-2) district.  The ordinance eliminates the undefined use “medical facilities” from the permitted uses in a shopping center and adds the defined use “medical clinic or office” as a permitted use in shopping centers.  The ordinance adds churches, community centers, and day care centers as permitted uses in shopping centers.  The ordinance defines “health club” and adds it as a permitted use in shopping centers.  The ordinance eliminates “Other compatible uses approved by the board of supervisors” as a permitted use in a shopping center and establishes as a special exception use any use which the zoning administrator determines is consistent with the statement of intent for a shopping center and is of the same general character as a permitted use for a shopping center. 

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Planning Commission, April 3, 2014

PUBLIC HEARING: Planning Commission, April 17, 2014

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§ 1.
That section 302 of Appendix A to the Code of the County of Amherst be and hereby is amended, by adding the following two new definitions, as follows:

Clinic, substance abuse treatment.  Structures and land at which one (1) or more licensed practitioners render examination and treatment of patients for alcohol or drug abuse solely on an outpatient basis.

Club, health.  A facility at which people use equipment or space for the purpose of physical exercise. 

§ 2.
That section 302 of Appendix A to the Code of the County of Amherst be and hereby is amended, by amending the following two existing definitions, as follows:

Clinics and medical offices. A facility operated by Medical clinic or office.  Structures and land at which one (1) or more physicians, dentists, chiropractors or other licensed practitioners of the healing arts for the render examination and treatment of persons patients solely on an outpatient basis.  This term does not mean or refer to “substance abuse treatment clinic” or “substance abuse treatment facility”, both of which are separately defined in this section.

Substance abuse treatment facility. Structures and land used the treatment of alcohol or other drug abuse where one (1) or more patients are provided with care, at which one (1) or more licensed practitioners render examination and treatment of patients for alcohol or drug abuse on an inpatient basis that includes the provision of meals,  and lodging. 

§ 3.
That section 707, specifically subsections 707.01 and 707.03, and section 900, specifically subsection 909.02 of Appendix A to the Code of the County of Amherst be and hereby is amended, as follows:

707.01. Intent of General Commercial District B-2. This district covers those areas intended for the conduct of any retail business. Those with extended hours of operation and generating high volumes of traffic are permitted in this zone.  The permitted and special exception uses identified in subsection 707.02 and 707.03 may not be listed in alphabetical order.
707.03. Special Exceptions (General Commercial District - B-2 zone). 

1.
Bulk storage and sale of sand, gravel and rock;

2.
Automobile sales, used;

3.
Building and excavating contractor facilities with outside storage;

4.
Car wash, provided that a paved area shall be located on the same lot for the storage of vehicles awaiting entrance to the washing process; 

5.
Building materials dealer, not including handling of bulk materials such as sand and gravel; 

6.
Farm machinery display, sales and services;

7.
Machinery sales and services;

8.
Arenas, auditoriums or stadiums;

9.
Automotive repair garage, mechanical and body, provided all operations are conducted in a building which shall not have any opening other than a stationary window within one hundred (100) feet of a residential, agricultural or public lands district and which shall not store or otherwise maintain any parts or waste material outside such building; 

10.
Tire recapping, provided all operations are conducted in a building which shall not have any opening other than a stationary window within one hundred (100) feet of a residential, agricultural or school district and which shall not store or otherwise maintain any parts or waste material outside such building; 

11.
Adult entertainment establishments in accordance with section 915;

12.
Tattoo establishments;

13.
Auction house;

14.
Self-service mini-storage and warehouse facilities;

15.
Travel trailer sales;

16.
Display of and sale of wholesale and retail modular homes;

17.
Small wind energy systems as provided in section 918; 

18.
Substance abuse treatment facility;

19.
Above ground liquefied petroleum gas containers between one hundred twenty-five (125) gallons water capacity and two thousand (2,000) gallons water capacity, provided there is a distance of three (3) feet between other liquefied petroleum gas containers. Liquefied petroleum gas containers shall be set back twenty-five (25) feet from roads and lot lines of adjoining properties and fifty (50) feet from all structures and installed in a manner to reduce exposure and proximity to vehicular traffic. The board of supervisors may impose greater setbacks if above ground liquefied petroleum gas containers are located in close proximity to the following non-exhaustive list of land uses: dwellings, schools, churches, government facilities, or other uses in which higher densities of people gather. The board of supervisors may provide for a reduction in setbacks if engineered provisions are made for blast containment. All requirements shall be in accordance with section 4-27, as amended. 

20.
Off-site directional signs compliant with the requirements of section 907.04.

21.
Pawnbrokers.

22.
Marine sales and service. All service operations shall be conducted in a building. Openings in all buildings shall be located a minimum of one hundred (100) feet from a residential, agricultural, or public lands district. Parts or waste material shall not be stored outside the building. 

23.
Any other use which the planning director determines is consistent with the statement of intent for this district and is of the same general character as special exception uses in this district. 

24.
Personal wireless service facilities as provided in section 919.

25. 
Substance abuse treatment clinic.

§ 4.
That § 900, specifically subsections 909.01 and 909.02, of Appendix A to the Code of the County of Amherst be and hereby is amended, as follows:

909.01. Intent of shopping center requirements. The shopping center requirements are necessary in order that a shopping center can be developed as a unit, with adequate off-street parking for customers and employees with appropriate landscaping and screening materials. The permitted uses identified in subsection  909.02 may not be listed in alphabetical order.
909.02. Permitted uses. Within a shopping center, the following uses are permitted: Uses.

A.
Permitted uses. Within a shopping center, the following uses are permitted as by right uses:

1.
Antique and gift shops.

2.
Appliance stores.

3.
Apparel Wearing apparel stores.

4.
Artist supplies.

5.
Automobile parking.

6.
Bakery goods stores.

7.
Banks.

8.
Barber shops.

9.
Beauty shops.

10.
Book and/or stationery stores.

11.
Bowling alleys.

12.
Camera shops.

13.
Catering establishments.

14.
Cleaning and pressing establishments.

15.
Drug store or fountain.

16.
Dry good goods stores.

17.
Dairy products or ice cream.

18.
Delicatessen.

19.
Department stores.

20.
Florist shop.

21.
Furniture store.

22.
Gift shops.

23.
Grocery stores.

24. 23.
Hardware stores.

25.24.
Hobby stores.

26.25.
Jewelry stores.

27.26.
Liquor stores.

28.27.Meat markets.

29.
Medical facilities. 28.  Medical clinic or office.

30.29.Music stores.

31.30.Newspaper or magazine sales.

32.31.Notions stores.

33.32.Optometrist offices.

34.33.Package stores.

35.34.Paint and decorating shops.

35.135. Pet stores.

36.
Photography studios.

37.
Pharmacies.

38.
Radio and television sales and service.

39.
Restaurants.

40.
Self-service laundry or dry cleaning.

41.
Sewing machine sales and service.

42.
Shoe store or repair shops.

43.
Sporting goods sales.

44.
Specialty shops.

45.
Supermarkets.

46.
Tailor shops.

47.
Toy stores.

48.
Variety stores.

48.1.
Videotape sales and rental establishments.

49.
Professional and business offices.

50.
Public utilities lines.

51.
Office uses, provided that the total floor area of such uses shall not exceed twenty-five (25) percent of the gross floor area of the shopping center. 

52.
Automobile service station, provided that it is designed as an integral part of the shopping center and meets the requirements within Section 902 herein. 

53.
Accessory buildings, structures and uses customarily incidental to the uses enumerated herein above. 

54.
Signs as provided in Section 907 herein. 

55.
Other compatible uses approved by the board of supervisors.  Churches.

56.
Community centers.

57.
Day care centers. 

58.
Health clubs.  

B.
Special exception use.  Within a shopping center, any use which the zoning administrator determines is consistent with the statement of intent for a shopping center and is of the same general character as a permitted use may be permitted as a special exception use.  Any provisions in the Code applicable to the permitted use which the zoning administrator determines is most consistent with the proposed use shall be made applicable to the proposed use to the greatest extent reasonable.  
§ 5.
That this ordinance shall be in force and effect upon adoption.

Adopted this 20th day of May, 2014.


  

         













___________________________________







Donald W. Kidd, Chairman







Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____ 

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC HEARING – ORDINANCE 2014-0010
Ms. E .Bowyer provided information to the Board.

Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. D. Kidd moved to adopt Ordinance 2014-0010 as amended.
Amherst County Board of Supervisors

County Ordinance No. 2014-0010

AN ORDINANCE, NO. 2014-0010

Amending Article VI of Chapter 4 of the Amherst County Code, containing provisions governing the abatement of public nuisances.  The ordinance eliminates criminal sanctions in favor of civil actions, changes the date by which a hearing must be requested from 48 hours prior to the abatement date to five business days after issuance of a notice of abatement, and authorizes the Sheriff to enforce against nuisances.  

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§1.
That Article VI of Chapter 4 of the Code of the County of Amherst be and hereby is amended, as follows:

Sec. 4-116. Definitions.

The following words whenever used in this chapter shall have the meanings respectively set forth unless a different meaning is clearly required by the context: 

Building: Any means any structure for the support, shelter or enclosure of persons, animals, chattels or property of any kind. 

Code official: The official who is  Building official means the person charged with the administration and enforcement of this the Uniform Statewide Building Code in Amherst County or his designee, or any duly authorized representative. 

Nuisance: The means the doing of any act or the omission to perform any duty, or the permitting of any condition or thing to exist that endangers life or health, obstructs or interferes with the reasonable or comfortable use of public or private property, tends to depreciate the value of the property of others, or in any way renders other persons insecure in the life or the use of property. Wherever the term nuisance is used in this chapter, it shall be deemed to mean a public nuisance. 

Person: Person shall include means individuals, corporations, partnerships and all other legal entities which may hold title to real or personal property. 

Premises: A tract of real property with a building or buildings thereon and shall include its grounds and other appurtenances. 

Property: Both real property and personally means any lot, premises, or tax map parcel comprising real property located within Amherst County.
Public nuisance: A   means a nuisance which is common to the public generally and which injures those citizens generally who may be so circumstanced as to come within its influence. A nuisance shall be deemed to be public if it is committed in such a place and in such a manner that the aggregation of private persons injured thereby is sufficiently great so as to constitute a public annoyance and inconvenience.  Including, but not limited to:  (i) any condition which provides harborage for rats, mice, snakes and other vermin; (ii) any building, structure, or place where any activity which is in violation of local, state or federal law is conducted, performed or maintained; (iii) any accumulation of stagnant water; or (iv) any action which unlawfully interferes with, obstructs, or tends to obstruct or render dangerous for passage any public or private street, highway, sidewalk, stream, ditch or drainage area. 

Sheriff means the Amherst County Sheriff or his designee

Sec. 4-117. Illustrative enumeration Authority to enforce.  

A.
This article is enacted pursuant to the authority granted at Virginia Code § 15.2-900, for the purposes of promoting the general welfare of Amherst County and the safety, health, peace, good order, comfort, convenience, and morale of its citizens. 

B.
The existence of any of the following activities or conditions are hereby declared to be public nuisances, provided, however, this enumeration shall not be deemed or construed to be conclusive, limiting or restrictive: 

(a)
Any violation pertaining to the grass and weed control ordinance.

(b)
Accumulation of rubbish, trash, refuse, junk and other abandoned materials, metals, lumber or other things that causes a blighting problem or adversely affects the public health or safety. (Violations pertaining to the refuse ordinance.) 

(c)
Any condition which provides harborage for rats, mice, snakes and other vermin.

(d)
Any building or other structure which is in such a dilapidated condition that it is unfit for human habitation, or kept in such an unsanitary condition that it is a menace to the health of people residing in the vicinity thereof, or presents a more than ordinarily dangerous fire hazard in the vicinity where it is located. 

(e)
Any building, structure or other place or location where any activity which is in violation of local, state or federal law is conducted, performed or maintained. 

(f)
Any accumulation of stagnant water permitted or maintained on any lot or piece of ground. 

(g)
Any action which unlawfully interferes with obstructs or tends to obstruct or renders dangerous for passage any public or private street, highway, sidewalk, stream, ditch or drainage area a public nuisance shall be grounds for enforcement action by the Sheriff or Building Official pursuant to this article.  

Sec. 4-118. Prohibited.

(a)A.
It shall be unlawful prohibited for any person to create, cause, permit or maintain a public nuisance. It shall also be unlawful for any person , or to permit the continuation of a public nuisance after having been served a notice to abate such nuisance. 

(b)B.
If the a property owner of a building or premises fails to abate or cause to be abated a public nuisance occurring on his property after receiving reasonable notice of its existence, even though such nuisance was caused or maintained by others, he shall be deemed to have permitted the continuation of such nuisance. 

(c)C.
Violation of this section shall constitute a class 1 misdemeanor subject the property to abatement action by the County, including remedial action taken by the County or the securing of an injunction or other civil relief from the Amherst County Circuit Court. In addition, each day a public nuisance shall continue after the date set by the county for its abatement shall constitute a separate offense. 

D.
Each day a public nuisance shall continue after the date the County sets for its abatement shall constitute a separate offense. 

Sec. 4-119. Notice to abate.

Whenever a nuisance is found to exist within the county Upon receipt of a complaint of a nuisance, the Amherst County Code Sheriff or Building Official shall examine the subject property.  If he determines that there exists on the property in violation of this article a nuisance, he shall give written notice to abate the nuisance to the owner or occupant of the property upon which such nuisance exists, and to the any other person known to be causing or maintaining the nuisance, if such person is known. 

Sec. 4-120. Contents of notice.

The notice to abate a nuisance issued under the provisions of this chapter shall contain Notices issued pursuant to § 4-119 shall include at least the following information: 

(a) (i)
An order to abate the nuisance or to request a hearing within a stated time, which shall be reasonable under the circumstances. 

(b) (ii)
The location of the nuisance, the name of the property owner, and the name of any other person causing, permitting, or maintaining the nuisance.

(c) (iii)
A description of what constitutes the nuisance.

(d) (iv)
A statement of acts necessary to abate the nuisance and a  the date (a) by which the nuisance shall be abated or (b) the request for a hearing on the abatement order must be made. 

(e) (v)
A statement that if the nuisance is not abated as directed and no request for hearing is made within the prescribed time, the county County will abate such nuisance or seek judicial action to enforce any directives or orders the County issues, and assess the cost costs thereof against such person. 

(f)
A statement that the failure to abate a nuisance constitutes a criminal offense punishable as a class 1 misdemeanor. 

Sec. 4-121. Service of notice.

(a)A.
The notice to abate a nuisance shall be given delivered in person to the person causing, permitting, or maintaining the nuisance, and to the owner, the owner's agent, or any person in control of the property on which the nuisance is located by delivering a copy of the notice to abate in person. If the person anyone named in the notice to abate cannot be found after a diligent search, such notice shall be sent by registered or certified mail to the last known address of such person and a copy of the notice to abate shall be posted in a conspicuous place on the premises property. Such procedure shall be deemed the equivalent of personal notice. 

(b)B.
If the person causing, permitting, or maintaining the nuisance, or the owner of property on which a nuisance is located is are unknown or has have no place of abode, office or place of business in the county County, or after reasonable efforts the county County cannot locate a last known address, notice shall be given by order of publication, by publishing a copy of the notice in a newspaper of general circulation in the county County at least thirty (30) days prior to the abatement of the nuisance and a . A copy of the notice to abate shall also shall be posted in a conspicuous place on the premises property. 

Sec. 4-122. Hearings.

A.
The person(s) named in the notice served pursuant to § 4-121 may request an administrative hearing to contest the notice.    Any such request must be made within five business days after the date of service of the notice to abate.  If the request for a hearing is made on or after the sixth day following service, the County may hold the hearing only for good cause shown, as determined by the hearing officer.  The County Administrator or his designee shall serve as hearing officer. 

Upon request, a hearing shall be held before a designated officer of the county other than the officer who initially determined the existence of the nuisance.  B.
If, after hearing evidence, the hearing officer finds by a preponderance of the evidence that such a nuisance exists, he shall order its abatement; otherwise, he shall dismiss the notice. A hearing must be requested in writing at least forty-eight (48) hours prior to the date given for the abatement of the nuisance. 

C.
The hearing shall be an informal administrative proceeding rather than a judicial-type trial and while each .  Each party shall have the opportunity to present pertinent information and to question adverse witnesses; however, the rules of evidence shall not apply. 

D.
The decision of the designated hearing officer is final and not subject to appeal. 

Sec. 4-123. Abatement by county.

A.
Upon the failure of the person upon whom notice to abate a nuisance was served pursuant to § 4-121 to abate the nuisance by a date which is the later of ten (10) days after service of the notice or ten (10) days after the date of any hearing held pursuant to § 4-122, the provisions of this chapter or who was so ordered by a hearing officer to abate the same, the county the County shall proceed to abate such nuisance and shall prepare a statement of costs incurred in the abatement thereof. In order to abate a nuisance, the county County may revoke any County-issued permit or license issued by the county to the owner of the offending property and which is required by law to conduct the business or activity which gives rise to the nuisance. If the nuisance is not subject to abatement by the county, or if otherwise appropriate, the designated officer shall cause criminal proceedings to be instituted against the person or persons causing or permitting the continuation of the nuisance. 

B.
When, in the opinion of the code official Building Official, a nuisance results in a condition that creates an immediate, serious and imminent threat to the health or safety of the public, the code official Building Official may have the necessary work done to abate the nuisance whether or not notice to require the owner or occupant of the premises to abate the nuisance has been given even if notice has not been given pursuant to section 4-121. 

C.
The Board of Supervisors may authorize the County Attorney to file a civil action to abate the nuisance, which may include a request for an injunction to halt the operation of any business where its continuing operation will result in continuation of the nuisance. The requested relief may include the authority to establish a lien against the property in the amount of any costs assessed under § 4-124, and the authority to sell the property to satisfy any lien established for such costs.  

Sec. 4-124. Costs of expenses abatement chargeable to owner.

(a)A.  
Cost and expenses incurred for abatement of nuisances shall be assessed upon the owner of the property. The assessment shall be collected by the county as taxes and levies are collected. Every charge authorized by this section with which the owner of any property shall have been assessed and which remains unpaid shall constitute a lien against such property. Included in every charge to the property owner in the abatement cost shall be an administrative service charge of twenty (20) percent of the abatement cost and interest on any unpaid balance of the abatement cost accruing at a rate of ten (10) percent per annum from date of the assessment until paid. 

(b)
With respect to all such accounts remaining unpaid fourteen (14) days after being assessed, the enforcement agent shall cause a notice of the lien of the special assessment prepared by the county attorney to be recorded in the clerk's office of the circuit court. The county attorney may take appropriate steps, including a personal or in rem suit or action, in the appropriate court to enforce the lien to satisfy the special assessment.

B.
In addition to the costs assessed upon the property owner for abatement under subsection A, there also shall be imposed (i) an administrative fee of $150 or 25 percent of the total abatement costs, whichever is less; however, in no event shall the fee be less than $25, and (ii) interest on any unpaid balance of the abatement cost and expenses accruing at a rate of ten (10) percent per annum from date of the assessment until paid.
C.
If the costs, fees, and interest have not been paid in full within fourteen (14) days of being assessed, the County Attorney shall file a lien for the amount of such costs, charges, and interest in the Amherst County Circuit Court. The lien shall indicate that interest continues to accrue until the lien is satisfied, and may be enforced in the same manner as a lien for unpaid County taxes.

Sec. 4-125. Administration and enforcement.

The nuisance ordinance established by this article shall be enforced and administered by the code official. The code official shall designate the staff members that shall be responsible for the enforcement of the nuisance ordinance. The code official shall conduct investigations of alleged public nuisances, give the necessary notices to abate public nuisances, make the necessary arrangements to abate public nuisances, prepare the statements of costs and expenses incurred by the county in the abatement of public nuisances and take whatever action is necessary to eliminate the presence of public nuisances within the county. The code official may also make arrangements with other individuals and agencies to assist in the enforcement of the nuisance ordinance. The county administrator or his designee shall serve as the hearing officer for any administrative hearings requested under section 4-122 of the nuisance ordinance. 

This article shall be enforced and administered by the Sheriff or the Building Official, together or independently, or their designees.  They shall conduct investigations of alleged public nuisances, issue notices to abate public nuisances, take action to abate public nuisances, prepare the statements of costs and expenses incurred in the abatement of public nuisances, and take any other actions nessary to eliminate public nuisances within the County. 

§2. 
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.
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Donald W. Kidd, Chairman








Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC HEARING – ORDINANCE 2014-0011
Ms. E. Bowyer presented the ordinance to the Board and answered Board questions.

Mr. D. Kidd called the public hearing to order.

There were no speakers.

Mr. D. Kidd closed the public hearing.

BOARD OF SUPERVISORS ACTION

Mr. D. Pugh moved to adopt Ordinance 2014-0011 as amended.
Amherst County Board of Supervisors

County Ordinance No. 2014-0011

AN ORDINANCE, NO. 2014-0011

Establishing authority for the County to recover the costs of cleaning up a methamphetamine lab from persons convicted of manufacturing methamphetamine, making technical corrections to other provisions contained in the same article, and repealing Article III of Chapter 10 of the Amherst County Code because it contains provisions duplicative of those in Chapter 11.5.  

______________

Approved as to form and legality by the County Attorney

_______________

FIRST READING: Board of Supervisors, May 6, 2014

PUBLIC HEARING:  Board of Supervisors, May 20, 2014

THE COUNTY OF AMHERST HEREBY ORDAINS:

§1.
That §§ 11.5-81 and 11.5-82 of the Code of the County of Amherst be and hereby are amended, as follows:

Sec. 11.5-81. Hazardous materials incidents. 

(a)  The department of public safety Department of Public Safety shall make every attempt to recover expenses incurred while performing official duties at the scene of a hazardous materials incident.

(b)  When the incident requires only the resources of Amherst County, the responsible party shall be responsible for reimbursement of expenses directly to the department of public safety reimburse the Department of Public Safety for all expendable items used or equipment contaminated, and equipment .  The responsible party also shall reimburse apparatus charges at the rate of seventy-five dollars ($75.00) per major piece of equipment hour of apparatus use  may also be invoiced if the incident's mitigation efforts last longer than three (3) hours.

(c) When the resources used involve both Amherst County resources and resources of  When the incident requires the resources of both Amherst County and  another jurisdiction, agency or the state Commonwealth, the funds shall be recovered using the same rates as established in subsection 11.5-82(b).  Pursuant to the Code of Virginia, § 46-166.37, in this instance, Virginia Code §44-146.37, the Virginia Department of Emergency Services has the responsibility to collect Management shall recover the funds and reimburse Amherst County for expenses incurred as well as and the other agencies and jurisdictions for any expenses incurred.

(d)  Monies recovered from such incidents shall be appropriated back to the department of public safety Department of Public Safety to help replace items used and provided for partial funding of capital projects required to maintain and operate the hazardous materials response capabilities within Amherst County.

Sec. 11.5-82. Negligent and unlawful acts. 

(a)  The department of public safety Department of Public Safety shall make every attempt to recover expenses incurred while performing official duties at the scene of a negligent or unlawful act.

(b)  The responsible party shall be responsible for reimbursement of expenses directly to the department of public safety reimburse the Department of Public Safety for all expendable items used and equipment or equipment contaminated  and for apparatus charges at the rate of seventy-five dollars ($75.00) per major piece of equipment hour of apparatus use.

(c)  When the resources used involved both Amherst County resources and resources of another jurisdiction, agency or the state Commonwealth, the funds shall be recovered using the same rates as established in subsection 11.5-82(b) subsection (b). If requested to do so, the department of public safety Department of Public Safety is authorized to reimburse other jurisdictions and agencies and the Commonwealth their funds collected by Amherst County as a result of the same incident.

(d)  Monies recovered from such incidents shall be appropriated back to the department of public safety Department of Public Safety to help replace items used and provide partial funding of capital projects required to maintain and operate the emergency services response capabilities within Amherst County.

§2.
That § 11.5-84, responsibility for methamphetamine lab remediation, be and hereby is added to Article IV of Chapter 11.5 Public Safety, of the Code of the County of Amherst, as follows:

Sec. 11.5-84. Responsibility for methamphetamine lab remediation.

At the time of sentencing of any person convicted of the offense of manufacture of methamphetamine pursuant to Virginia Code §§ 18.2-248 or 18.2-248.03, the County may request that the Court require such person to reimburse the County the actual costs incurred to clean, remove, repair or otherwise remediate any methamphetamine lab associated with the conviction, as well as the replacement cost of personal protective equipment used in such work.  The County also may recover the costs through a civil action.


§3.
That Article III, Recovery of Expenses for Response to Certain Emergency Calls, consisting of §§ 10-40 through 10-41 of Chapter 10 of the Amherst County Code is repealed, as follows:

ARTICLE III. RECOVERY OF EXPENSES FOR RESPONSE TO CERTAIN EMERGENCY CALLS

Sec. 10-40. Hazardous materials incidents. 

(1)  The Amherst County Department of Public Safety shall make every attempt to recover expenses incurred while performing official duties at the scene of a hazardous materials incident.

(2)  When the incident requires only the resources of the Amherst County Department of Public Safety, the responsible party shall be responsible for reimbursement of expenses directly to the Amherst County Department of Public Safety for: All expendable items used and equipment charges at the rate of seventy-five dollars ($75.00) per major piece of equipment hour and may also be invoiced if the incident mitigation efforts last longer than three (3) hours.

(3)  When the resources used involve both Amherst County resources and resources of another jurisdiction, agency or the state, the funds shall be recovered using the same rates as established in subsection (2) pursuant to state statute (Code of Virginia, § 44-146.37), in this instance, the Virginia Department of Emergency Services has the responsibility to collect and reimburse Amherst County for expenses incurred as well as the other agencies and jurisdictions.

(4)  Monies recovered from such incidents shall be appropriated back to the department of public safety to help replace items used and provide for partial funding of capital projects required to maintain and operate the hazardous materials response capabilities within Amherst County.

Sec. 10-41. Negligent and unlawful acts. 

(1)  Amherst County Department of Public Safety shall make every attempt to recover expenses incurred while performing official duties at the scene of a negligent or unlawful act as determined by a court of competent jurisdiction.

(2) The responsible party shall be responsible for reimbursement of expenses directly to the Amherst County Department of Public Safety for: All expendable items used and equipment charges at the rate of seventy-five dollars ($75.00) per major piece of equipment hour.

(3)  When the resources used involve both Amherst County resources and resources of another jurisdiction, agency or the state, the funds shall be recovered using the same rates as established by subsection (2). If requested to do so, the Amherst County Department of Public Safety is authorized to reimburse other jurisdictions and agencies their funds collected by Amherst County as a result of the same incident.

(4)  Monies recovered from such incidents shall be appropriated back to the department of public safety to help replace items used and provide for partial funding of capital projects required to maintain and operate the emergency services response capabilities within Amherst County.

§4.
That this ordinance shall be in force and effect upon adoption.  

Adopted this 20th day of May, 2014.









___________________________________








Donald W. Kidd, Chairman








Amherst County Board of Supervisors

ATTEST:

________________________________

Clarence C. Monday, Clerk 

Amherst County Board of Supervisors

Ayes ____

Nays_____

Abstentions ____

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  REQUEST FROM ENGLANDER STOVES – LEE COBB
Mr. L. Cobb presented information to the Board.

Ms. E. Bowyer addressed the Board and provided additional information.

There was a Board discussion.

Mr. D. Kidd moved that the Board refer to the County Attorney the question of the reimbursement to Englander Transport Inc for the cost of the development of a site plan.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

Ms. E. Bowyer stated she would provide a review and report her findings to the Board at the June 17, 2014 meeting.

IN RE:  LOWES INCENTIVES FOR CALENDAR YEARS 2011 AND 2012 – LEE COBB
Mr. L. Cobb presented information to the Board and answered Board questions.

Mr. J. Marks moved that the Board approved the Lowes Incentives for 2011 and 2012 as modified and appropriate $81,303 for the 2012 incentive payment and $115,925 for the 2013 incentive payment.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  VIRGINIA RETIREMENT EMPLOYER’S RATE – BRENDA CAMPBELL
Ms. B. Campbell presented information to the Board and answered Board questions.
IN RE:  EMERGENCY SERVICES COUNCIL (ESC) BY-LAW AMENDMENTS – GARY ROAKES
Mr. G. Roakes presented the amended by-laws to the Board and answered Board questions.

Ms. C. Tucker moved to adopt the Emergency Services Council By-Law amendments.

AMHERST COUNTY EMERGENCY COUNCIL

BY – LAWS

PROPOSED AMENDMENTS – APRIL 2014

Article 1 - Name:

     
The name shall be the Amherst County Emergency Services Council.

Article 2 - The purpose of the Emergency Services Council is as follows:

A.
To maintain an organization of representatives of all fire departments, EMS 
agencies, and Board of Supervisors appointees in Amherst County in order to 
promote overall efficiency and improvement of services for which the various 
organizations were formed.

B.
To promote quality fire and EMS services throughout Amherst County.

C.
To identify needed areas of service improvements.

D.
To review annual budget request from the members fire and EMS organizations 
and to
submit these request to the Board of Supervisors.

E.
To determine the distribution of available monies assigned to the Council from 
Federal, State and Local funding to the fire departments and rescue squads. 

G.
To serve as the liaison between the Board of Supervisors and the Volunteer Fire 
and Rescue Squads.

Article 3 - Meetings:

A.
Emergency Service Council meetings will be held quarterly on the second 
Wednesday of the first month of each quarter. The meeting will be at 19:00 
hours. 

B.
A special call meeting must have a simple majority agreement with 48 hours 
notice to all Council members before the meeting.

C.
The meeting agenda shall be distributed to all members one (1) week prior to 
the meeting.

D.
The minutes shall be distributed to all members within two (2) weeks after the 
meeting.

Article 4 - Membership:

A.
The membership of the Amherst County Emergency Services Council will consist of one member and one alternate from the following organizations:, Amherst Fire Department, Amherst Lifesaving Crew, Monelison Fire Department, Monelison Rescue Squad, Pedlar Fire Department, Pedlar Rescue Squad, Amherst County Sheriff’s Department serving as an ex-officio member. one of which shall be the Chief of the Fire department and Captain of the Rescue squad, Director of Public Safety or Assistant Public Safety Director,  and a member of the Amherst County Board of Supervisors.

B.
The Board of Supervisors members shall be a non-voting member.

C.
All action of the Council shall be by a vote of the members either by vote or 
proxy vote. In order for a motion to carry, a simple majority of the members 
present is required.

            
D.
Each department will have one vote on matters brought to the ESC.

Article 5 - Officers:

A.
The Emergency Services Council officer position will be the Chairman, Vice-Chairman and Secretary. The Board of Supervisor members shall not be eligible for an Officer position.

B.
Elections will be held at the January meeting of each year.

C.
The officers shall serve a one (1) year term. In the event of an Officer leaving the 
Office a special election shall be held at the next meeting. 

Article 6 – Duties of Officers:

A.
The Chairman shall preside at all meeting of the Council and shall serve as an 
executive office member of all committees. In the absence of the Chairman, the 
Vice-Chairman shall assume the duties of the Chairman.

B.
The Chairman shall be responsible for reporting Council business to the Board of 
Supervisors, and shall handle all correspondence of the Council.

C.
The Vice Chairman shall assume the duties of the Chairman in his or her absence.

D.
The Secretary shall keep a register of all members of the Council, Shall record all 
minutes and be in charge of ballots at all elections.

Article 7 - Duties of the Council:

A.
The Council shall create and maintain favorable working relationship between 
the member’s agencies, and any other agencies or departments with whom they 
have a working relationship.

B.
The Council shall act through its officers as a representative by and between the 
member’s agencies and the Board of Supervisors of Amherst County.

C.
The Council shall make no inquiry into the internal affairs of a member’s agency 
except by specific request by a member’s agency, the Department of Public 
Safety or the Board of Supervisors of Amherst County.

D.
The fire departments and Rescue squads in Amherst County shall be required to 
maintain its membership in the Council to qualify rights, privileges and benefits.

E.
The duly elected or appointed representative of each agency shall in all cases be 
given a reasonable amount of time which to consult with their respective agency 
before being required to vote any issue before the Council.

F.
To evaluate, advise and consult with the member’s agency, their mutual aid 
associates and Amherst County Department of Public Safety as to legislation on 
the Local, State and National levels.

 Article 8 - By-Laws Amendments:

A.
By-Laws may be amended by a two-thirds vote of the membership present at 
any regular, special, or called meeting after notice of such proposal for an 
amendment has been given to all members. All such amendments shall be 
subject to approval by the Amherst County Board of Supervisors.

B.
Notice of any proposed amendments shall be submitted in writing to all 
members of the Council not less than 30 days before the meeting at which such 
amendments are to be considered.

Article 9 - Miscellaneous:


Roberts’s Rule of Order shall govern the Council.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  CONSENT AGENDA

Mr. D. Kidd moved to approve the consent agenda as presented.

Appropriations:

	For FY2014
	
	
	
	
	

	
	
	
	
	
	

	Department
	Dept #
	Line #
	Description
	Amount
	 

	Sheriff-fine
	31020
	3010
	Building Repairs/Renovations
	$3,500.00
	

	
	31020
	5203
	Telecommunication
	$1,875.00
	

	
	31020
	7001
	Equipment
	$7,000.00
	

	Sheriff requesting an appropriation of fine revenue as per attached
	Total
	$12,375.00


AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  PUBLIC SAFETY BUILDING – DAVID PROFFITT
Mr. D. Proffitt presented information to the Board regarding proposal for building.
IN RE:  PUBLIC SAFETY BUILDING STAIRWAY – DAVID PROFFITT
Mr. D. Proffitt presented information to the Board and answered Board questions.

Mr. D. Kidd moved to authorize staff to engage Master Engineers & Designs to proceed with development of technical specifications and assist with the bidding process as outlined in their proposal dated May 12, 2014.

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  JAMES RIVER HERITAGE TRAIL ACCESS AGREEMENT – ELLEN BOWYER
Ms. E. Bowyer presented information to the Board and answered Board questions.
There was a Board discussion.
Mr. D. Pugh moved that the Board authorize the Board Chairman to execute the access agreement between Amherst County and ExxonMobil Corporation.

SITE ACCESS AND WORK AGREEMENT



This Site Access Agreement (“Agreement”) is entered into by and between Amherst County, Virginia (“County”), and Exxon Mobil Corporation (“ExxonMobil”), both of which collectively may be referred to as the “Parties”.  For and in consideration of the mutual and reciprocal benefits inuring to the Parties, and in further consideration of the duties imposed upon the Parties hereby, the Parties covenant and agree as follows: 

1.
The County authorizes ExxonMobil and its duly authorized agents (“Agents”) to cross or otherwise enter and perform certain work upon the property located at Tax Parcel No. 161 A 150 in Lynchburg, Amherst County, Virginia (the “Property”), specifically for the purposes of removing soil containing elevated concentrations of arsenic and lead from the Property and from land adjacent to the Property.

2.
ExxonMobil and its Agents may perform the following tasks (collectively referred to as the “Work”) in the course of acting under this Agreement:

•
Transport equipment onto and about the Property to accomplish the Work;

•
Excavate and remove soil containing elevated concentrations of arsenic and/or lead per USEPA requirements;

•
Collect soil samples;

•
Install a demarcation liner to identify the interface between backfill materials and soil containing elevated concentrations of arsenic and lead (if necessary); and 

•
Backfill, compact, and regrade the soil removal areas. 

3.
  All Work shall be completed no later than December 31, 2015.  
4.
ExxonMobil shall at its own expense, the earlier of 10 days after the completion of the Work or December 31, 2015, remove any equipment brought onto the Property in connection with the Work and restore any portion of the Property damaged by the Work to its condition existing at the time the Work began, or to such condition as the County deems reasonable.

5.
ExxonMobil shall provide the County with completed reports submitted to governmental authorities resulting from the Work at the Property.

6.
The County shall be notified one week in advance of the Work planned on the Property.

7.
ExxonMobil and its environmental consultants in exercising the rights granted hereunder shall not interfere with the County’s access to or use of the Property, or access to or use of the Property by members of the public.

8.
This Agreement shall end upon completion of the Work pursuant to paragraph 3, supra.

9.
The Work shall be performed in a workmanlike manner and appurtenances maintained in good condition and repair.

10.
The County shall not transfer or assign its rights or obligations under this Site Access Agreement without prior written notice to ExxonMobil.

11.
ExxonMobil and its Agents shall take reasonable precautions to minimize damage to the Property from the Work. ExxonMobil shall at its own expense restore the Property, including any personal property belonging to the County that is damaged by the Work, to its condition existing at the time the Work began or to such condition as the County deems reasonable.

12.         For 24 months following completion of the Work, ExxonMobil shall repair at its own expense any additional damage resulting from the Work, or from the restoration work done pursuant to paragraph 11, that appears during those 24 months.

13.
ExxonMobil shall indemnify and hold harmless the County and its officers, agents, volunteers, and employees against any and all liability, losses, damages, claims, causes of action, suits of any nature, costs, and expenses, including reasonable attorney's fees, resulting from or arising out of entry onto the Property or Work undertaken on the Property under the authority of this Agreement, including ExxonMobil’s or its Agents'  negligent activities or omissions on or near the Property, or arising out of or resulting from ExxonMobil’s or its Agents’ negligence in acting under this Agreement, including, without limitation, fines and penalties, violations of federal, state, or local laws, or regulations promulgated thereunder, or any personal injury, wrongful death, or property damage claims of any type.

14.
While on the Property under the authority of this Agreement, ExxonMobil and its Agents shall not transport, dispose of, or release any hazardous substance, material, or waste, except as necessary in performance of its work under this Agreement and ExxonMobil and its Agents shall comply with all federal, state, and local laws, rules, regulations, and ordinances controlling air, water, noise, solid wastes, and other pollution, and relating to the storage, transport, release, or disposal of hazardous materials, substances, or waste. 

15.
This Agreement is binding upon and inures to the benefit of the County and ExxonMobil and their respective heirs, executors, administrators, personal representatives, successors, transferees and assigns.

16.
This Agreement constitutes the Parties’ entire agreement on this subject. There are no written or oral representations or understandings that are not fully expressed in this Agreement. No change, waiver, or discharge is valid unless in writing and signed by the Party against whom it is sought to be enforced.

17.
This Agreement is not and shall not be construed as an admission of any issue of fact or law or as an admission or adjudication of any liability and shall not be admissible in any other suit or proceeding except a suit or proceeding to enforce the terms contained herein.

18.
The County represents that to the best of its knowledge, not having conducted a title search, that the only party having present ownership interest in the Property is the County, and that no other person or entity has any present legal or equitable title to or any leasehold interest in such Property or any causes of action in reference thereto.

19.
The County and ExxonMobil acknowledge that this Agreement has been negotiated at arm’s-length and, therefore, agree that any rule of construction of contracts resolving any ambiguities against the drafting party is waived and shall be inapplicable to this document.

20.
If any part of this Agreement is for any reason found to be unenforceable, all other portions nevertheless remain enforceable.

21.
The waiver of any breach of any term or condition of this Agreement does not waive any other breach of that term or condition or of any other term or condition.

22.
This Agreement shall be construed and its performance enforced under Virginia law.  Any litigation arising out of the performance, non-performance, or breach of this Agreement shall be brought in the Circuit Court of the County of Amherst, Virginia, and in no other court or venue.

23.
This Agreement, executed in duplicate originals, shall be effective on the date executed by the County.

24.
Each person executing this Agreement represents that the party on whose behalf the person is executing this Agreement has duly authorized the execution of this Agreement and that such person is authorized to execute the Agreement on behalf of such party.

25.        This Agreement may be executed in any number of counterparts, each of which, when so executed and delivered, will be an original, and the counterparts taken together will constitute one and the same instrument



IN WITNESS HEREOF, the parties hereto are authorized and have executed this Agreement on the day and year of execution by the County.


EXXON MOBIL CORPORATION  

_________________
By: ______________________________


Date


Name: ___________________________


Title: _____________________________







    COUNTY

_________________
By: ______________________________

Date


Name: ___________________________


Title: _____________________________
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  SECOND STAGE/AMHERST
There was a Board discussion regarding the request from Second Stage/Amherst for a work session.
Mr. J. Marks moved that they remove the Amherst Baptist Church building from the “for sale” status and once they receive the report from Mr. Gillespie move ahead with the demolition as appropriate.
There was a Board discussion. 
AYE:   

Mr. D. Kidd, Mr. D. Pugh and Mr. J. Marks

NAY:

Ms. C. Tucker

ABSENT:
Mr. R. Curd

IN RE:  CAPTIAL EXPENDITURES FOR NON-COUNTY DEPARTMENTS
Mr. G. Roakes provided information to the Board and answered Board questions.
IN RE:  SLOGAN
There was a Board discussion.
Ms. C. Tucker moved that the current slogan be removed from the County’s website and any future printed material.

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

IN RE:  DEPARTMENTAL REPORTS

The Board reviewed the departmental reports.
IN RE:   CITIZEN COMMENTS

Mr. Michael Dowell, Amherst, spoke regarding the Board’s action to demolish the former Amherst Baptist Church.
Ms. Lynn Kable, Amherst, spoke regarding the Board’s decision of the former Amherst Baptist Church and requested the Board reconsider.
Mr. Craig Pleasants, Amherst, spoke regarding the former Amherst Baptist Church and requested the Board not rush the issue without thinking it through.
Ms. Sally Monk, Amherst, spoke in favor of saving the church.
Ms. Cynthia Burns, Amherst, stated she was displeased with the Board’s decision to demolish the building.
Mr. Frank Campbell, Madison Heights, spoke regarding his FOIA request.

Mr. Craig Pleasants, Amherst, requested the Board asked the EDA to be consulted regarding the church.

There were no other speakers.
IN RE:  MATTERS FROM MEMBERS OF THE BOARD OF SUPERVISORS

Ms. C. Tucker spoke regarding action taken in regards to Second Stage and that she is troubled by action taken.
Mr. D. Kidd spoke regarding the public hearing notice for the sale of Phelps Road School.

Ms. E. Bowyer provided additional information regarding the property.

Mr. D. Kidd moved that the County Attorney prepare and publish the public hearing notice to ensure potential purchasers at the tax auction are aware of the County’s pending suit on the Phelps Road School property.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

Mr. D. Pugh spoke regarding the County Attorney’s performance evaluation and when was it due.

Board took a recess.

CLOSED SESSION

Mr. J. Marks moved that the Amherst County Board of Supervisors convene in closed session pursuant to the authority at §2.2-3711 (A)(3) of the Code of Virginia to discuss the acquisition of real property, where discussion in open session would adversely affect the County’s bargaining position or negotiating strategy and pursuant to the authority at §2.2-3711 (A)(7) of the Code of Virginia to consult with the County Attorney regarding specific legal matters pertaining County responses to FOIA requests, which matters require the provision of legal advice by the County Attorney and pursuant to the personnel exemption at §2.2-3711 (A)(1) of the Code of Virginia to discuss the retirement of the County Administrator and recruitment of a County Administrator.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

Mr. D. Kidd moved to come out of closed session, and approved with the following vote:

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

CERTIFICATION OF CLOSED MEETING
Mr. J. Marks moved that the Amherst County Board of Supervisors certify by a recorded vote that, to the best of each Board member's knowledge, only public business matters lawfully exempted from open meeting requirements of the Virginia Freedom of Information Act and identified in the motion authorizing the closed session were heard, discussed, or considered in the closed session.





Ms. C. Tucker

AYE





Mr. D. Kidd

AYE






Mr. D. Pugh

AYE






Mr. J. Marks

AYE
Mr. D. Pugh moved that the Board appoint David Proffitt as Interim County Administrator with compensation of extra $1,000 per month for the duration of his tenure as a bonus effective immediately.
AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd

Mr. J. Marks moved that the Board authorize the Chairman approve the County’s acquisition of any parcels of real property.

AYE:   

Mr. D. Kidd, Mr. D. Pugh and Mr. J. Marks

NAY:

Ms. C. Tucker

ABSENT:
Mr. R. Curd
IN RE:  ADJOURNMENT

On motion of Mr. D. Pugh, and with the following vote, the Board moved to adjourn.

AYE:   

Mr. D. Kidd, Mr. D. Pugh, Ms. C. Tucker and Mr. J. Marks

NAY:

NONE

ABSENT:
Mr. R. Curd







__________________________________







Donald W. Kidd, Chairman






Amherst County Board of Supervisor







__________________________________







David Proffitt
Interim County Administrator

